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Restructuring the Competitive Retail Market  
HB 1394 by Rep. Turner 
AECT Position: Oppose 

 
Background 
 
• HB 1394 would require Affiliated Retail Electric Providers (AREPs) that serve at least 50% of 

residential customers in its affiliated transmission and distribution service territory to offer a 
standard offer service to residential customers at a price set by the Public Utility Commission 
of Texas (PUC) that takes into account the recovery of fuel, other costs and a reasonable retail 
margin. Initially the standard offer will be the price-to-beat rate adjusted for changes in 
natural gas prices until the standard offer price can be established. 

• HB 1394 requires AREPs that serve at least 50% of residential customers in its affiliated 
service territory to use a least-cost procurement planning process that is approved by the 
PUC for supplying its load.  

• HB 1394 establishes residential deposit criteria that will: 1) reduce the size of deposit to 
approximately one-month’s billing amount; 2) waive the deposit if the customer has a 6-
month history, is not currently delinquent and had no more than one late payment in 6 
months and 3) require deposits to be transferable when customers choose other services. 

• HB 1394 establishes a disconnect moratorium from July 1 – September 30 for households 
with someone who is at risk of heat-related illness. The bill also requires deferred payment 
plans of at least five months to be offered to certain customers. 

• HB 1394 requires electric utilities to establish a trust fund outside the state treasury to fund 
the System Benefit Fund. 

• HB 1394 requires AREPs that serve at least 50% of the residential customers to offer an 
energy efficiency program to all customers based on rules adopted by the PUC. 

• HB 1394 establishes civil penalties for violation of market power rules of an amount equal to 
three times the amount of the economic benefit gained. 

 

Discussion 
 HB 1394 has numerous problems. A significant issue is the requirement that incumbent 

retailers provide “standard offer service” to replace successful competition with regulation. A 
risk is that the PUC would set standard offer prices too low, causing retailers to leave Texas. 
Further, the requirement that incumbent retailers use “least-cost procurement planning 
process” appears to be based upon mandatory auctions that have proven unsuccessful and 
very costly to customers in other states. For competition to work effectively, all retailers 
should be treated alike. Legislation targeting certain REPs is discriminatory and will limit 
customer choices and increase prices in the market.  
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 Retail markets that have a standard offer service have been failures resulting in little or no 
switching activity, few market participants and large rate increases. To ensure the benefits of 
competition are received by customers, retail electric prices should be allowed to be tailored 
by  each company offering services based on specific market factors, such as the competitive 
environment, customer acceptance and behavior, underlying electricity costs, costs to serve 
customers and appropriate profit levels. 

 Multi-year procurement plans can result in increased costs for customers because AREPs that 
are required to provide standard offer service will buy forward when the PUC approves the 
plan to protect against regulatory second guessing. If prices fall, customers will not receive 
the benefit because standard offer service is based on the procurement previously approved 
by PUC.  Other markets that use regulated procurement have seen retail prices increase 
during periods of lower wholesale costs.  Use of a least–cost procurement process leads to 
inefficient sourcing and discrimination against a single market participant. Counter to basic 
principle of competition that REPs procure their resource in the competitive market to meet 
the needs and requests of its customers.  

 The Texas retail electricity market is extremely competitive. Competition has driven down 
retail prices over 25% since Jan. 2006, a stark contrast to the rest of the U.S.  which saw price 
increases during the year. High level of choice available – customers in competitive areas have 
at least 15 companies and 43 plans from which to choose – similar to other industries like 
grocery, telecommunications and other consumer goods. Texans are exercising choice in record 
numbers – over 58% of residential customers had affirmatively chosen their provider as of 
Dec. 31, 2006 

 HB 1394’s requirement that AREPs that serve at least 50% of residential customers in its 
affiliated T&D service territory to provide energy efficiency programs, in accordance with its 
least-cost procurement plan, in a variety of choices to all customer classes would increases 
customers’ bills without involving them in the choice.  Consumers already fund utility 
efficiency programs.  Another mandated energy efficiency program funded by consumers 
subsidizing special projects and market participants is counter to a competitive market. 

 The PUC actively enforces a strong set of customer protection rules to protect customers and 
continually monitors the market and participants. 

 HB 1394 reduces the ability to collect a deposit. However, electricity service is provided on 
credit by the REP. It takes approximately 80 days from the start of service until a 
disconnection can be performed for non-payment. Therefore a REP is exposed to 80 days of 
service and to adequately protect it self must be allowed to collect an appropriate deposit for 
this period. REPs already have bad debt risk because electricity providers provide their service 
in advance, if a customer doesn’t pay, we provide service for approximately 80 days before 
service can be disconnected.  

Billing cycle:                                                    30 days 
Obtain usage at end of cycle and issue bill:      10 days 
Customer considered late in payment:              16 days 
Issue notice:                                                       5 days 
10-day notice period:                                         10 days 
Prepare and process disconnection :                  10 days 
Total exposure:                                                  81 days 
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 This exposure to the REP must be properly addressed or all customers will have to incur the 
increased costs of higher bad debt to the market. The PUC found in the most recent 
rulemaking establishing the current deposit criteria that it is reasonable to permit REPs who 
want to fully protect themselves from a customer who is determined to be a credit risk to do 
so.  Otherwise, uncollectible revenues will continue to put upward pressure on retail prices, 
and the number of REPs will look for ways not to serve customers who are a credit risk or 
may exit the market. For example, PUC rules allow for a customer to request a deposit be 
transferred to its new REP at his/her request – mandating is not necessary. Furthermore, 
REPs must be allowed to hold a deposit until it determines if the final balance will be paid. 
HB1394 would render a deposit useless if a REP has to forward a deposit to the customer’s 
new REP when the customer enrolls because the enrollment will always precede the final meter 
read of service for the previous REP. Finally, a recent PUC poll found that less than 1% of 
customers surveyed stated that having to pay a deposit was a reason for not shopping.  

 HB 1394’s disconnect moratorium would simply delay any financial burdens.  Requiring little 
or no payment for an extended period of time could result in an especially large electric bill 
once the deferral is over. It is unreasonable to institute a continuous 3-month disconnect 
moratorium statewide; current rules call for county-by-county determination, based on actual 
weather events. Annual “no pay” period will only exacerbate the nonpayment behaviors 
observed in 2006 moratorium. Blanket moratoriums increase bad debt for providers, and 
ultimately raise prices for all customers 

 Current law provides adequate protection during a weather emergency, and prohibits 
disconnection for nonpayment when doing so would cause someone residing there to become 
seriously ill. HB 1394 changes the definition of “extreme weather emergency, “ and expands 
the moratorium to the entire service territory. Both of these provisions would further disrupt 
the market, increase instability and potentially raise costs, although current customer 
protections exist to protect those in need from extreme circumstances today.  

 REPs are providing an unprecedented number of products in the market. Depending on the 
location in the competitive area of Texas residential customers have between 44 and 57 
different product plans to choose from. One of the favored products of customers is a term 
product because it provides customers the ability to purchase electricity on a plan that has 
little volatility in pricing. However, HB 1394 prohibits cancellation fees for residential 
customer month-to-month contracts and limits cancellation fee for a term product to not 
exceed $100. For REPs to provide a term plan, they must purchase power in advance for the 
period of the term. If a customer leaves, the REP is exposed and will take a loss. The 
restriction to $100 will most likely eliminate multi-year term products severely limiting choice 
of term products.  

 HB 1394. requires the PUC to prescribe the form and terms of service document for residential 
customer including a standard format that will permit comparisons between prices and 
service offerings. However, the PUC currently requires a standardized format for disclosing 
pricing information.  

 HB 1394  requires at least 25% of a REP’s load, for a REP serving aggregated load of 300 
MW, to be residential load. This unnecessarily harms REPs whose business model targets non-
residential customers. Non-residential market has been hailed a success and this proposal 
could severely limit available REPs. Currently, 14-18 REPs actively serve the residential 
market with up to 57 different plans available.  There is not a shortage of choices available in 
the market.  




